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EDITORIAL NOTES. 





THE embezzlement of the moneys of the New Brunswick bank 
has received its punishment in the self-inflicted death of the cashier 
and the president. Judge Nixon has directed the attention of the 
grand jury to the case and has told them to enquire whether there 
are any guilty persons still surviving, but the Government exam- 
iner has reported no fault on the part of the directors and it is said 
that all the losses occurred within a few months. 

The county. grand jury was sitting at the time and in the excite- 
ment caused by the suicide of the officers and the closing of the 
bank, it was insisted that this grand jury should investigate the 
conduct of the directors, but Judge Scudder charged them that 
they had no jurisdiction in the matter. The coroner’s jury, how- 
ever, found a subject in the suicide of the president and pro- 
nounced the old fashioned verdict, that he ‘* wickedly and feloni- 
ously, with malice aforethought, killed and murdered himself.’” 
This sort of verdict sounds strange to modern ears, and in this case 
it seemed peculiarly harsh to the friends and neighbors of the 
accused, because the suicide was committed under circumstances 
of peculiar excitement and Mr. Runyon was a man who was greatly 
beloved and respected. Such a clamor, therefore, arose about the 
verdict of the jury that the coroner called them together again, 
and they promptly rendered another verdict and declared that the 
deceased had killed himself in a moment of aberration of mind. 





TuIs is a striking example of the worthlessness of the verdicts of 
a coroner’s jury. ‘The reason does not consist in the character of 
the jurymen nor in the incapacity of the coroner, but in the fact 
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that there is no-trial in the proper sense of the word and that the ver- 
dict has no real legal effect, and also in the fact that a jury is not 
adapted to collecting evidence and working tp acase. <A jury can 
answer Yes or No upon the issue joined, bnt it is not fit for the 
work of a ‘‘judge of instruction’? and a corps of detectives. If 
the coroner’s jury were abolished, as it has been in Massachusetts, 
the county physician could determine, as he does now, whether a 
dead body showed any signs of violence, and then the detectives 
or other officers could trace up the crime without being embarrass- 
ed by the premature declarations of the jury. 





So LONG as coroner’s juries exist, and while they are finding ver- 
dicts upon suicides, it would have a salutary effect if they should 
not be afraid to pronounce the old common-law verdict much more 
often than they do. Suicides are becoming fearfully frequent, 
and one great cause of it is that in the present state of popular 
sentiment upon the subject, taking one’s own life does not leave a 
stain upon one’s name or bring disgrace upon one’s family. The 
old form of verdict was devised when men believed firmly in the re- 
sponsibility of a man for his own life and called him plainly a 
murderer when he was tempted to destroy it. He was treated as 
a felon and his body was dealt with accordingly. This was harsh 
and sometimes unjust, but it had its effect, and men did not com- 
mit suicide to escape disgrace. If men have lost somewhat the 
sense of theduty of enduring the life that God has given them, it is 
not well to remove also the restraint of the fear of dishonor. And 
yet as each self-inflicted death occurs we cannot but be impressed 
with the sadness of it, knowing the suffering that must have gone 
before it, and we are tempted in every case to say that the mind 
was broken and there was no responsibility for the deed. In many 


cases the mind has been broken, and in many we cannot tell. 


whether it has or not ; but the same is true to some extent of other 
crimes, and if we on this account fail to condemn a wilful suicide 
the effect will be to increase the number of the crimes. 


THE AUTHORITIES of Salem county have been commended for 
their shrewdness in fixing upon a certain colored man the murder of 
EllaWatson. Theirzealand skill is certainly commendable but they 
will do well not to rely upon the confession obtained by a detec- 
tive under the pretence that he wasalawyer. This was a trick 
which cannot be too severely reprehended by the court. It is of 
the utmost importance both to the bar and to persons accused of 
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crime that communications with counsel should be entirely 
free from danger. If any one is allowed to personate a law- 
yer and obtain confessions in this way under the supposed protec- 
tion of the law, no one will feel safe in confiding his case to any 
man until he is sure he is a lawyer, and few prisoners are in a po- 
sition to enquire into the history of counsel who are offered to 
them. A trick of this kind throws distrust and suspicion upon 
the bar and is disgraceful to the administration of justice. We 
know it was not approved by the prosecutor of Salem county, and 
that he is preparing the evidence in the case without regard to this 
supposed confession. 





In Doughty v. American Union Telegraph Co., Supreme Court 
Alabama, Dec. Term, 1883, it was held that the fact that a tele- 
graph message was unintelligible to the operator (being in cipher 
in letters of the English alphabet) will not prevent a recovery of 
damages for failure to deliver the message in time ;- that the right 
to damages does not depend on the knowledge of the operator of 
the nature and importance of the message. There has been some 
conflict of authority on this question, and it has been doubted 
whether this ruling does not conflict with the principle laid down 
in Hadley v. Baxendale, that the damages are such as might rea- 
sonably be held to have been contemplated by the parties, but the 
answer to this is that the company in sending a cipher despatch 
knows that it may relate to some important business and is not en- 
titled to know precisely what the business is. The court in this 
case quotes with approval the language of Scott and Jarnigan in 
the Law of Telegraphs, §166, note: ‘* Why has the operator any 
right to know what the message refers to? Or why the necessity 
of drawing inferences and conjectures in reference thereto? How 
will such knowledge aid him in the discharge of his obligation to 
send the message correctly ? What difference does it make in this 
respect whether the message conveyed an order to purchase or an 
account of sales? Would such knowledge aid him in the correct 
transmission of the message ? 

The court said: ‘*We fully concur with Messrs. Scott and 
Jarnigan and hold that the liability of the telegraph company does 
not depend on the knowledge the operator may have of the con- 
tents of the message.”’ 





THE STATUTE in New Jersey in regard to suits to quiet title, pro- - 
vides only for cases in which the plaintiffis in possession. There 
are many cases in which it is important to quiet the title of unoc- 
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cupied land of which it cannot be averred that any one is in actual 
possession. We know of no decision in New Jersey in which it 
has been held that the right of possession is equivalent to posses- 
sion under this statute. The statute, however, is not the origin of 
the jurisdiction of the Court of Chancery in this matter. The court 
has an inherent jurisdiction by reason of the inadequacy of the 
remedy at law, and its powers are not limited by the statute. This 
subject is discussed in Lamb v. Ferrell, U. 8. Circuit Court, E. D., 
Arkansas, 21 Fed. Rep. 5. The court says that it is settled in 
Arkansas that the jurisdiction exists in the absence of a statute, 
when the plaintiff is the holder of the legal title and in the posses- 
sion of the land, or the land is unoccupied, and that when the plain- 
tiff’s title is equitable, ora junior legal title with prior and superior 
equities, the jurisdiction exists without regard to the question of 
occupation or possession. To show that this is the general rule of 
the courts of equity the judge quotes the following note by Mr. 
Pomeroy in his treatise on Equity Jurisprudence which he says is 
supported by the general though not quite uniform doctrine of the 
authorities of this country. Mr. Pomeroy says: ‘* Where, onthe 
other hand, a party out of, possession has an equitable title, or 
when he holds the legal title under circumstances that the law can- 
not furnish him with full and complete relief, his resort to a court 


of equity to have a cloud removed from the title ought not to be 


questioned.” 

In regard to the importance of sustaining this jurisdiction in the 
case of unoccupied land, the court says: ‘‘In the case of un- 
occupied land the law refuses its aid to any party for any purpose. 
It will not adjudicate the title or right of possession, nor will it 
remove acloud. Whether one’s title be legal or equitable he is 
equally denied relief or redress at law when the land is unoccu- 
pied. The want of an adequate remedy at law is as absolute as it 
is when the plaintiff has the actual possession. A large proportion 
of the valuable lands of this country are unoccupied. In some in- 
stances lands having great value for some purposes are not even 
susceptible of occupation. Owners and purchasers are not indiffer- 
ent about the title to such lands. A cloud upon the title to unoc- 
cupied land is not less injurious to the owner than it would be if 
he was in possession ; and the ground of his equity to have his title 
quieted and clouds removed is precisely that upon which jurisdic- 
tion is assumed and relief granted to owners in possession of their 
lands, viz., the law’s inability to afford him aremedy.’’ The court 
held that the jurisdiction was not limited by the statute even in 
those states where the statute exists. On this point itsaid: ‘‘ Some 
of the confusion and apparent conflict in the authorities grows out 
-of the varying provisions of state statutes. Decisions based on 
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statutes are cited as though they were an exposition of the general 
principles of equity jurisdiction. It is highly probable some of 
these statutes had their origin in a misconception of the inherent 
jurisdiction and powers of courts of equity. The tendency of the, 
courts at first was to accept these statutes as the measure of equity 
jurisdiction in this class of cases.’? And after quoting the cases 
the court said; ‘‘Itis apparent, therefore, that this and other 
like statutes do not confer a more extensive remedy than exists by 
virtue of the customary jurisdiction of the chancery courts. They 
may regulate the mode of proceeding and form of decree, but they 
are not necessary to the exercise of the jurisdiction.”’ 


A DISTINCTION between a creditor’s bill and a bill to set aside 
fraudulent conveyances of real estate is clev*ly made in the case of 
Wadsworth v. Schisselbaur. Mircuruu, J., in delivering the 
opinion said: There are two classes of cases, both commonly 
called creditor's suits, which, although closely allied, are clearly 
distinguishable. The first, a creditoy’s suit strictly so called, is 
where the creditor seeks to satisfy his judgment out of the equit- 
able assets of the debtor which could not be reached on execution. 
The general rule is that such an action cannot be brought until the 
creditor has exhausted his remedy at law by the issue of an execu- 
tion and its return unsatisfied. This was required because equity 
would not aid the creditor to collect his debt until the legal assets 
were exhausted, for until this was done he might have an adéquate 
remedy at law. The execution had to be issued to the county 
where the debtor resided, if a resident of the State. Its issue to 
another county would not suffice. Reed v. Wheaton, 7 Paige Ch. 
663. The second class of cases is where property legally liable to 
execution has been fraudulently conveyed or incumbered by the 
debtor, and the creditor brings the action to set aside the convey- 
ance or incumbrance as an obstruction to the enforcement of his 
lien ; for, though the property might be sold on execution notwith- 
standing the fraudulent conveyance, the creditor will not be re- 
quired to sell a doubtful or obstructed title. In the latter class of 
cases the prevailing doctrine is that it is not necessary to allege 
that an execution had been returned unsatisfied, or that the debtor 
ltas no other property out of which the judgment can be satisfied ; 
for that is not the ground upon which the court of equity assumes 
to grant relief in such cases, but upon the theory that the fraudu- 
lent conveyance is an obstruction which prevents the creditor’s lien 
from being efficiently enforced upon tlhe property. As to him the 
conveyance is void, and he has a right to have himself placed in 
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the same position asif it had never been made. The fact that 
other property has been retained by the debtor may be evidence’ 
that the conveyance is not fraudulent; but if the grantee’s title be 


tainted with fraud, he has noright to say that all other means to 
satisfy the debt shall be exhausted before he shall be disturbed. 
Botsford v. Beers, 11 Conn. 370 ; Weightman v. Hatch, 17 Ill. 281; 
Vasser v. Henderson, 40 Miss. 519. 





Newell v. Randall, Sup. Ct. Minn., June, 1884, gives an exam- 
ple of a fraudulent misrepresentation sufficient to avoid a sale of 
personal property. One Bauman applied to the plaintiff's agent 
to sell him goods on credit. The agent said: ‘‘ It will be necessary 
to know how you stand.’’ Bauman replied: ‘‘I have three 
thousand dollars in my business which consists of merchandise 
and book accounts, and I have three hundred dollars in cash.’’ 
On this the agent took the order and submitted it, together with 
this statement, to the plaintiff, who, on the strength of it, shipped 
the goods. The defendant as sheriff seized the goods as the prop- 
erty of Bauman, and the plaintiff bronght replevin on the ground 
that the sale to Bauman was void for fraud. On the trial there 
was no attempt to show that Bauman had not goods and accounts to 
the amount he had stated, but it was proved that he owed at that 
time $2,100 which he had not mentioned. ‘The court held that 
the answer of Bauman was evasive and misleading and amounted 
to a false representation. The court said: It is doubtless true as a 
general rule that a purchaser when buying on credit is not bound to 
disclose his financial condition, but this was not a case of mere 
passive non-disclosure. The object of the question was to ascer- 
tain Bauman’s financial condition and ability to pay. Bauman’s 
statement was in answer to that inquiry, and when he undertook 
to answer he was bound to tell the whole truth and was not at 
liberty to give an evasive or misleading answer which, although 
literally true, was calculated to convey a false impression. Such 
a statement made under the circumstances it was might fairly and 
reasonably be understood as amounting to a representation that he 
had that amount of capital which was and would remain available 
out of which to collect any debt which he might contract with the 
plaintiff. 
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IS AN AFFIDAVIT REQUIREDON A CHATTEL MORTGAGE ? 


‘* Statutes which prescribe the manner in which mortgages shall 
be executed and recorded must in general be strictly complied with. 
A record without an acknowledgment when this is required, or 
without an affidavit, where that is required, isineffectual * * 
A mortgage not executed or acknowledged in conformity with the 
statute, although spread upon the record, is not notice to creditors 
or purchasers.’ These sentences from Jones on Chattel Mortgages 
§ 248 are undoubtedly true and in view of this it is unfortunate 
that there should be any uncertainty in New Jersey whether an 
affidavit stating the consideration is necessary to make a chattel 
mortgage good against creditors. The question is so practical, 
and the possible results of a wrong answer are so disastrous, that 
I am tempted to discuss the matter in the columns of this journal. 
Very many lawyers have an idea that the question is res adjudicata 
in the affirmative, by reason of the cases of Field v. Silo, 15 Vr. 
355, and Ehler v. Turner, 8 Stew. 68, but an examination of those 
eases will reveal the fact that both arose out of mortgages made 
under the law of 1880, before the enactment of the law of 1881. 

A careful review of the legislation on this subject will very 
much aid the discussion. By the Revision, § 39 of the act con- 
cerning mortgages, ‘‘ Every mortgage or conveyance intended to 
operate as a mortgage of goods and chattels hereafter made, which 
shall not be accompanied by an immediate delivery and followed 
by an actual and continued change of possession of the things 
mortgaged, shall be absolutely void as against the creditors of the 
mortgagor, and as against subsequent purchasers and mortgagees 
in good fai-h, unless the mortgage or a true copy thereof shall be 
filed as directed in the succeeding section of this act.’’ By the act 
of 1878, this section was amended so as to continue from the ‘‘hav- 
ing annexed thereto an affidavit or affirmation made and subscrib- 
ed by the holder or holders of said mortgage his, her, or their 
agents or attorneys stating the consideration of said mortgage, and 
as near as possible the amount due and to grow due thereon be filed 
as directed in the succeeding section of this act.’’ Section 41 was 
also amended so as to extend a similar provision to a refiled mort- 
gage. In 1880 the legislature without interfering with filing, made 
arrangements for recording chattel mortgages, thereafter filed, 
‘‘having thereon such certificate of the acknowledgement, or ‘proof 
of the execution thereof as is or may be required by law for the 
recording of deeds ; which certificate shall be therewith recorded.”’ 
Chattel mortgages so acknowledged and recorded were made a lien 


(295) 





296 THE NEW JERSEY LAW JOURNAL. 


until cancelled of record in the same manner as mortgages of real 
estate. Incorporating the supplements of ’78 and ’80 with the Re- 
vision the law then stood as follows: A chattel mortgage to insure 
its validity against creditors and subsequent purchasers was filed 
(Rev. p. 709.) with an affidavit stating the consideration and 
the amount due. (P. L. 1878, p. 139). When so filed with the 
affidavit, ‘‘and having thereon such certificate of acknowledgment 
or proof of execution”’ as was required for the recording of deeds 
it was the duty of the clerk to record the mortgage in suitable 
books. (P. L. 1880, p. 266). No chattel mortgage could be re- 
corded unless acknowledged or proved ; the clerk was required to 
index the records ; copies were made evidence ; and the mortgage 
was a lien until cancelled of record. 

In 1881 the legislature passed an act, in form a further supple- 
ment to the Revision, but in fact a consolidation and revision of 
the then existing chattel mortgage laws. (P. L. i881, p. 226). This 
act covers the entire ground and absorbs the revision and the acts 
of ’78 and ’80, repealing by its final section all previous inconsis- 
tent statutes. Sections 1, 2 and 3, are exactly identical with sec- 
tions 36, 37 and 38, of the Mortgage Act in the Revision. Section 
4 coincides with section 39, except that all mention of the affida- 
vit made necessary by the act of 1878 is excluded, and recording 
is substituted for filing. The subsequent sections provide for 
place and means of record, acknowledgment, indexes, and gener- 
ally for the transition from the old method to the new. Section 9, 
of the act of 1881, says: ‘‘That every chattel mortgage hereafter 
recorded, pursuant to the provisions of this act, shall be valid 
against the creditors of the mortgagor, and against subsequent 
purchasers and mortgagees from the time of the recording thereof, 
until the same be cancelled of record in the manner now provided 
by law for cancelling of mortgages of real estate.’’ Here is found 
the rub. Does ‘* pursuant to the terms of this act,’’ call for the 
affidavit of the supplement of 1878 ? 

The act of 1881 is in form as above stated a supplement, but it 
is in effect a consolidation of earlier legislation. It commences at 
the starting point of the mortgage act in the revision, and it covers 
the whole ground of that act and its supplements. It furnishes 
abundant internal evidence of its own completeness. It is com- 
prehensive in scope and minute in detail. Any omission of any 
provision required, either by the revision or the earlier supple- 
ments, must have been intentional. It is true the acts are to be 
construed, being on the same subject in pari materia, but just as 
familiar a rule of construction is that other one, that where the la- 
ter act covers the whole ground,and on its face intends to set up the 
only rule, the later act is alone is in force. This rule of construc- 
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tion should be applied to thisact, though in form a supplement, 
as its effect and evident intention was to consolidate the chattel 
mortgage law and furnish the only rule. Industrial School Dist. 
v Whitehead, 2 Beas. 90; Roche v. Mayor, 11 Vr. 257, (and cases 
cited); Ellis v. Paige, 1 Pick. 43; Riche v. Keyser, 54 Pa. St. 86; 
Wharton’s Commentaries on Amr. Law, § 623. 

It seems to be plain, therefore, that the provision in regard to 
an affidavit is repealed by implication, assuming, as we have done 
thus far, that any repeal of this provision was required. , 

But was it not unnecessary to repeal this provision? Did it not 
necessarily fall with the provision for filing the mortgages? Was 
not the affidavit a requisite of the filing only and no part of 
the mortgage to be recorded, so that when the filing is done 
away with the affidavit is no longer required ? 

There are two cases in the reports which bear on these points. 
Field v. Silo, 15 Vr. 355, decides that an affidavit, according to 
the Act of ’78, is not dispensed with by the Act of 1880. A similar 
decision was rendered in the case of Stevenson v. Vosseller, 14 
Vroom 553, and if the reasoning of the court in that case be cor- 
rect there is no necessity for the affidavit under the law of ’81. 

The affidavit is no more a part of the mortgage than the acknow- 
ledgement. As between the parties or against persons with actual 
notice, the mortgage is good though it does not conform to the 
statute relating to record, acknowledgment or the like. The re- 
cording acts do not attempt to make a mortgage absolutely void 
for an omission to record or file, but simply declare that such 
omission renders it void as to creditors and subsequent purchasers 
in good faith. Jones on Chat. Mtges., § 237 and cases. 

By the statute of 1878 an affidavit was made a prerequisite to filing. 
The mortgage having been filed, an acknowledgement, which was to 
be recorded with the mortgage, was, by the act of 1880, all that was 
necessary to entitle it tobe recorded. When by the act of 1881 record 
alone, pursuant to the provisions of that act, became necessary, 
filing, by the general repealer of inconsistent acts, was utterly 
abolished, and carried its incidents with it; and as the affidavit 
was such an incident it is abolished also. This doctrine 
is upheld by the case above cited. Stevenson v. Vosseller. It 
must be remembered that the act of 1880 while it introduced re- 
cording, did not interfere with the necessity of filing. In the case 
cited, Stevenson, on Nov. 20, 1880, filed in the office of the county 
clerk of Union Co. a copy of a chattel mortgage, an affidavit, pur- 
suant to the act of ’78, being attached. The same day he offered 
for record the original mortgage, a copy of the original affidavit 
and a proper acknowledgment under the act of 1880. The 
clerk refused to record the mortgage on the ground that it 
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did not conform to the act of 1880, inasmuch as there was 
not such an affidavit as was called for by the act of 1878, but only 
a copy of such affidavit. The court, after citing the laws of 1878 
and 1880 and stating that the mortgage was properly filed under the 
act of 1878, said : 

‘*The relator had then brought himself so far within the provis- 
ions of the act of 1880, that he had filed his mortgage in pursuance 
of the provisions of the prior law, and one thing only remained to 
be done to entitle him to the benefit of having his original mort- 
gage recorded, which was that it should be duly acknowledged. 
With this requirement he also complied and thereby imposed up- 
on the clerk the duty of putting the mortgage upon the record. 

‘‘As appears from section 5 of the act of 1880 its purpose was to 
save the necessity of refiling. That object is under the terms of 
the act accomplished by jiling the mortgage or a copy of it with 
the affidavit required by the act of 1878, and by having the original 
mortgage duly acknowledged and recorded. 

‘*Tt is not necessary to file the original mortgage ; that may bere- 
corded and taken from the office by the relator, provided he files a 
true copy, with the proper affidavit. The mandamus should be 
granted without costs.”’ 

The reasoning would apply equally well if the original mortgage 
had been offered for record properly acknowledged, without any 
copy of the affidavit, the act of ’78 having been complied with by 
jiling a copy, with the proper affidavit. The affidavit was an inci- 
dent of the filing. The object of the act of 1880 was to save refil- 
ing. Stevenson v. Vosseller, swpra. The object of the act of 1881 
was to do away with jiling, as well as refiling, and with filing falls 
the necessity for an affidavit under the law of ’78. 

This is the only logical outcome of Judge Van Syckel’s reason- 
ing, and it is supported by the extreme attention to detail evident 
in the construction of the Act of ’81. The only thing in the old 
acts, necessary or appropriate to the new, that is omitted, is this 
provision for an affidavit. So significant a change must have been 
designed, and the Legislature evidently intended to omit it, look: 
ing upon it as a part of the system of filing. 

Joun R. HARDIN. 


RIPARIAN RIGHTS—CONSTRUCTION OF PUBLIC GRANTS. 


The argument recently made before the Chancellor upon a motion 
for a new trial in the case of Larned, Receiver of the New Jersey 
West Line Railway Co. v. The American Dock and Improvement 
Co., has brought up for review the charge to the jury made by 
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Judge Depue on the trial of the feigned issue in this case. This 
charge is a carefully written statement of the legal principles gov- 
erning the very important questions involved in the case and espec- 
ially the principles relating to riparian rights and the construction 
of public grants. The charge covered the whole case and left noth- 
ing for the jury to do but to find a verdict for the plaintiff under 
the direction of the court. The charge has not been published in 
the reports and it is too long to be presented here, but the learned 
judge’s discussion of the principles involved cannot fail to be valu- 
able and we therefore present here so much of it as is notespecially 
connected with the facts of the case. 

The issue directed by the Chancellor was: ‘‘whether the New 
Jersey West Line Railroad Company, at and after the date of the 
delivery of the deed from the State of New Jersey to said company, 
referred to in the pleadings in this cause, which was on or about the 
19th day of March, A. D. 1872, had the legal title and right of pos- 
session to all or any part of the land described in and purporting 
to be conveyed by the said deed ; and if only toa part, to what part.”’ 

The Judge in the course of his charge, speaking of Riparian 
Rights, said: The premises lie between the original line of high 
water of Communipaw bay and the center line of Washington street 
extended. They comprise lands lying between high and low water, 
and also lands below low water, extending out into the bay, into 
deep water. 

Before considering the claims of title of the parties respectively, 
it will be useful to state the rights of the State in property so situ- 
ated. 

By the common law of England, the title to lands under tidal 
waters, below the line of ordinary high water, was vested in the 


Crown. In such lands the King had a double right, a right of jur- 
isdiction for the purposes of government, and a right of property 
and ownership—the former as part of the prerogatives of the King 
as sovereign, the latter as part of the jura regalia of the Crown. 
These rights in lands under tide waters in the province of East 
Jersey were granted by Charles the Second to the Duke of York 
by the charters of 1664 and 1674, and the land or soil under such 
waters passed to the Duke of York, to be held by him in the same 
manner as the soil under the navigable waters of England was held 
by the Crown. These rights, as well the right of property in the 
soil under tidal waters as the right of sovereignty, were transferred 
by the Duke of York to the Proprietors, and by the surrender in 
1702 were restored to the Crown; and, when the people of New 
Jersey took possession of the government and assumed the powers 
of sovereignty, the prerogatives and jwra regalia, which before 
belonged to the Crown or to Parliament, became immediately vest- 
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ed in the State. Among the rights of the Crown to which the State 
succeeded was the right of property in the soil under tidal waters, 
and the title of the State in such land is proprietary in its fullest 
sense, including the power to grant and convey them to individuals, 
to be held in private ownership ; Martin v. Waddell, 16 Peters 367; 
Den v. Jersey Company, 15 How. 426; Arnold v. Mundy, 1 Hals. 
1; Gough v. Bell, 2 Zab. 441; 3 id. 624; Stevens v. P. & N. R. R. 
Co., 5 Vroom 532. 

In Gough v. Beli the courts of the state, while affirming the title 
of the state in tidal waters below ordinary high water mark, held 
that by a local common law the riparian owner—/. e., the owner of 
lands bounded on tidal waters—might extend his improvements by 
wharves or filling up over the shore between high and low water 
mark, unless prevented by the state; and that when he had so im- 
proved or reclaimed the shore, his title would extend to actual high 
water mark. But this right of acquiring property in lands under 
tidal waters by improvement or reclamation was restrained within 
the limit of the ordinary low water mark. In Townsend v. Brown, 
4 Zab. 85, Chief Justice Green said that it had never been supposed 
or imagined that there was or could be within this state, independ. 
ent of legislative grant, any individual ownership in the soil 
of the sea, or of the arms of the sea below low water mark. 

This right of the riparian owner to improve, and by reclamation 
to acquire a title, was not only limited to the space between ordi- 
nary high water and ordinary low water, but was also a mere 
license revocable at the will of the legislature, which became irre- 
vocable only when the license had been executed, and the riparian 
owner had effected the reclamation. Before the reclamation was 
actually made the state might convey its lands to any one, either 
for public or private use, without making compensation to the 
riparian owner in front of whose lands the conveyance was made ; 
Stevens v. P. & N. R. R. Co., supra; N. Y. L. E. & W. R. Co. v. 
Yard, 14 Vroom 632-636. 

In 1851 the legislature regulated the subject by a statute com- 
monly known as the Wharf Act. By the first section of that act 
it provided that it should be lawful for the owner of lands situate 
or upon tide waters, to build docks or wharves upon the shore in 
front of his lands, and in any other way to improve the same, and 
when so built upon or improved, to appropriate the same to his 
own exclusive right. By the eleventh section it defined the term 
shore, as used in the act, to be the land between the limits of ordi- 
nary high and low water. By other sections provision was made 
for enabling the riparian owner to build docks, wharves and piers 
in front of his land beyond the limits of ordinary low water, by a 
l.cense to be granted by the board of chosen freeholders of the 
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county in which the lands lay. This statute did not create any 
property rights in the riparian property owner in lands fronting 
on hisland. It conferred a mere license, revocable at the will of 
the legislature before improvement actually made, under the privi- 
lege granted ; State v. Jersey City, 1 Dutch. 525; Stevens v. P. & 
N. R. R. Co. supra. 

The wharf act of 1851 continued in force until the 31st of March, 
1869, when the second riparian act was passed. It was not repeal- 
ed or suspended by the riparian act of April 11, 1864. By the 
riparian act of 1869, the wharf act was repealed as to the tide waters 
of the Hudson river, New York bay and the Kill Von Kull, and it 
was declared that such repeal should not be construed to restore 
any supposed usage, right, custom or local common law founded 
upon the tacit consent of the State or otherwise, to fill in any land 
under water below mean high tide, and that, without a grant or 
permission of the riparirn commissioners, no person or corporation 
should fill in, build npon, or make any erections on, or reclaim any 
of the land under the tide waters within the limits above men- 
tioned. 

The repealing act of 1869, in its third section, provided that noth- 
ing in the act contained should operate to repeal or impair certain 
grants of land under water, or rights to reclaim, or to erect or build 
docks, wharves and piers which had been given by legislative acts, 
nor to impair any revocable license granted by the board of free- 
holders under the act of 1851, so far as the lands under water had 
been reclaimed, or built upon under such licenses. 

The act of 1869 authorized the riparian commissioners to make 
grants of lands under water which had not been improved, and had 
not been authorized to be improved, under any grant or license 
protected by the provisions of the act ; to designate the lands for 
which a grant is desired ; to fix the price or annual rentals ; to cer- 
tify the boundaries, and to make conveyance therefor in the name 
of the state and under the great seal of the state. 

This act also contained two provisions for the benefit of riparian 
owners. A proviso in the eighth section enacted that no grant or 
license should be granted to any other than a riparian proprietor 
until six calendar months after the riparian proprietors should 
have been personally notified in writing by the applicant for such 
grant or license, and should have neglected to apply for the grant 
or license, and to pay, or secure to be paid, the price that said com- 
missioners had fixed. By this section the option to apply for and 
have a grant at the price tixed by the commissioners on the appli- 
cation of other persons—the pre-emption, so called—was given to 
the riparian owner as riparian owner, irrespective of the question 
of any rights on his part. The thirteenth section provided that, 
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where a grant is made by the commissioners to any other person 
than the riparian owner. the state’s grantees are forbidden to fill 
up or improve the lands until the rights and interests of the riparian 
owner (if any he has) should be extinguished; and provision is 
made for the valuation of the rights and interests of the riparian 
owner (if any he has), on the payment of which his right and in- 
terest should be extinguished. 

This section was designed for the benefit of a riparian owner, who, 
on notice given, had neglected to apply for the grant as he might 
have done under the eighth section, and the grant had therefore 
been made to some one else. And the right of such riparian owner 
to compensation is not given to him simply because he is riparian 
owner. His right to compensation in that event is made to depend 
upon whether in law he had such a right or interest as would make 
compensation to him necessary to enable the State to make the 
grant. 

On the subject of Public Grants the judge said : 

Public grants, whether they be of lands or franchises, are strict- 
ly construed. Herein public grants differ from grants between 
private persons. Grants between individuals are construed favor- 
ably for the grantee. Public grants are construed most favorably 
for the public and against the grantee. The grantee takes nothing 
not clearly given. 

The construction of such grants as applied to public lands arises 
in two classes of cases. First, where the legislature has granted 
to a corporation a franchise which is a unit, such as the construc- 
tion of arailroad between two designated points. In such cases 
the grant of the franchise will under some circumstances carry 
with it by implication power to interfere with other public rights, 
and the right to use public property, without any special grant to 
that effect. Thus, in Attorney General v. Stevens, Saxt. 370, the 
defendants had the power to lay out and construct a railroad from 
the Delaware River, at some point or points between Cooper’s 
creek and Newton creek, to some point or points on Raritan bay, 
and the power to build bridges; but no express authority was 
given to erect bridges over navigable streams. Chancellor Vroom 
held that, the construction of bridges over navigable streams be- 
tween the termini being necessary to effect the object of the incor- 
poration, the power to construct them was given by necessary im- 
plication. Inamore recent case Chancellor Zabriskie held that 
an act authorizing a railroad company to extend its railroad across 
the Raritan river by a bridge gave the company a right to use the 
lands of the State under water for the purpose of constructing the 
bridge. P. R. R. Co. v. N. Y. & L. B. R. R. Co., 8 C. E. Green, 
157. The principle on which cases of this class were decided, is 
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that the legislature, having designated the beginning and ending 
points, indicated a purpose to empower the construction of a rail- 
road between the designated points ; and lands of the state lying 
intermediate between those points, not being subject to condemna- 
tion under the usual powers to condemn, the whole project would 
be defeated if such lands could not be used without a condemna- 
tion being effected ; but the right to use public lands arising from 
an imputation created by necessity arises only in cases of necessi- 
ty, and is restricted within the limits of the necessity. Chief Jus- 
tice Beasley, speaking on this subject in a case of this kind, said 
that ‘‘the State is never presumed to have parted with any of its 
property in the absence of conclusive proof of an intention to do 
so; such proof must exist either in express terms or in necessary 
implications.”’ Stevens v. P. & N. R. R. Co., 5 Vroom, p. 553. 

The other class of cases are those in which an individual, or, 
what is the same thing, a corporation created to hold and improve 
lands, with franchises adapted to the purposes for which the cor- 
poration was created, claims title to public Jands under a grant 
from the public. In such cases the grant is most strictly con- 
strued, and the grantee takes nothing that is not expressly given. 
The earlier English cases are cited in the opinion of the United 
States Supreme Court, in U. 8. v. Arredondo, 6 Peters, p. 738. A 
later case in the same court is so pertinent to this subject, both in 
its facts and in the principles of construction adopted, that I will 
content myself with a reference to it. An act of Congress enacted 
‘“That there be * * * granted to the territory of Iowa, for the 
purpose of aiding said territory to improve the navigation of the 
Des Moines river from its mouth to Raccoon Fork, * * * ~— one 
equal moiety * * * of the public lands * * * inastrip 
five miles in width on each side of said river.”’ 

‘The question was whether this grant gave the territory one moiety 
of all the lands on both sides of the river up to its source, or was 
confined to lands lying between the fork of the river and its mouth. 
The court held the latter, and Mr. Justice Davis, delivering the 
opinion, said: ‘‘ All grants of this description are strictly constru- 
ed against the grantees ; nothing passes but what is conveyed in 
clear and explicit language ; and as the rights here claimed are de- 
rived entirely from the act of Congress, the donation stands on the 
same footing as a grant by the public to a private company, the 
terms of which must be plainly expressed in the statute, and if 
not thus expressed they cannot be implied.”” D. & P. R. R. Co. v. 
Litchfield, 23 How. 66-88. Equally explicit is the language of 
Chief Justice Green in Townsend v. Brown, 4 Zab. 80, and of the 
master in Morris Canal and Banking Co. v. The C. R. R. Co., 1 C. 
E. Green, 419; and the general doctrine to the same effect, as ap- 
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plicable to all public grants, is stated by the Chancellor in D. & 
R. Canal Co. v. R. & D. B. R. R. Co., 1 C. E. Green, 321, and by 
Mr. Justice Van Syckel in Black v. D. & R. Canal Co., 9 C. E. 
Green, 455. 





MISDESCRIPTION IN PARTICULARS OF LAND SOLD BY 
AUCTION. 


In a recent case in the Queen’s Bench Division in England (Pal- 
mer v. Johnson, 12 Q. B. D., 32) the court discussed a question of 
considerable interest to vendors and purchasers of land. The facts 
were as follows: The defendant put up for sale by auction, certain 
landed property which was described in the particulars of sale as 
freehold property with an annual net rental of £39, and upon the 
faith of that description the plaintiff purchased the land for £650. 
A conveyance was thereupon executed to the plaintiff. Afterwards 
he discovered that the rental described as a net rental of £39, per 
annum, was a gross rental, and that the real net rental was consid- 
erably below that sum. The plaintiff thereupon brought an action 
against the defendant, and based his claim upon a term in the con- 
- tract whereby it was provided that the property should be taken 
to be correctly described, but that he was to be compensated should 
any error, mis-statement or omission in the particulars of sale be 
discovered, and the sale was not to be annulled, the amount of the 
compensation was to be fixed by the auctioneer. He, however, de- 
clined to adjudicate. The defence was that the mistake was fully 
explained to the plaintiff before he purchased, but this was nega- 
tived by the jury. A point was then taken by counsel for the de- 
fence, that inasmuch as the plaintiff had taken a conveyance of the 
property he was thereby debarred from maintaining an action in 
the clause for compensation. The cases on the subject were said 
to be comflicting. In Bos v. Helsham, L. R., 2 Ex., 72, the Court 
of Exchequer held that such a clause entitled the purchaser to com- 
pensation after the completion of the purchase and the execution 
of a conveyance, but in Manson v. Thacker, 7 C. D., 620, Vice- 
Chancellor Malins declined to follow Bos v. Helsham, and the same 
judge came to a similar conclusion in Besley v Besley, 9 C. D., 103. 
Subsequently the late Master of the Rolls, Sir G. Jessel, in the case 
of /n re Turner and Skeleton, 13C. D., 130, strongly dissented from 
Vice-Chancellor Malins, and said: ‘‘ As to the authorities they are 
all with one exception, (Manson v. Thacker) the other way ;’’ and 
after citing several cases he added, ‘‘ with these authorities one 
would think that the law was settled ; but Malins, V. C., has, in 
Manson v. Thacker, decided the other way.’’ In a more recent 
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case, Allen v. Richardson, 13 C. D., 524, the question again arose 
before Malins, V. C., and that learned judge, who was a very ex- 
perienced conveyancer and learned real property lawyer, in adher- 
ing to his former opinion, said; ‘‘I can only say that I very much 
regret that I am obliged to take an entirely different view from that 
of a judge who is entitled to so much respect as the Master of Rolls. 
All I can say is that I retain strongly my former opinion, and upon 
that opinion I shall act until it is overruled. Until I find it laid 
down by the Court of Appeal that a purchaser is to be allowed 
to be lax in the conduct of his business, and that he is to be allowed 
to lie by carelessly, and discover things after the completion of the 
purchase that he ought to have discovered before, I shall adhere to 
my own view, because I believe that such a rule would be detri- 
mental to the best interests of persons possessed of property. 

I entirely dissent from what the Master of Rolls appears to have 
said.”’ 

A similar question arose in Jolliffe v. Baker, 11 Q. B. D. 255. 
There the vendor, during the negotiations for sale, represented to 
the purchaser that the land contained three acres, whereas it con- 
tained much less. After the execution of the conveyance the pur- 
chaser sought to recover compensation for the deficient quantity. 

WILuiAMs, J.. who delivered a long judgment, in the result of 
which the other judges concurred, held that after completion such 
compensation could not be recovered unless a fraud had been com- 
mitted, or unless the conveyance itself contained some contract or 
warranty for the breach of which an action would lie, and the learn- 
ed judge expressed a strong opinion in favor of the conclusion at 
which Vice-Chancellor Malins had arrived. The decision in Jolliffe 
v. Baker was appealed against, but either from the insignificance 
of the amount at issue, or from some other cause, the appeal 
was abandoned. The question was again raised in Palmer v. John- 
son, 12 Q. B. D. 32, which was decided last November, and the 
learned judge before whom it was tried delivered a long judgment, 
reviewing the previous authorities, and came to the conclusion that 
he could not agree with Williams, J., and Vice-Chancellor Malins, 
and that upon the facts which we have briefly stated at the com- 
mencement of this article, the plaintiff was entitled to succeed, and 
he gave judgment in his favor for the amount he claimed. The re- 
sult, therefore, of the most recent decision on the point is that the 
acceptance of a conveyance does not debar the purchaser from su- 
ing for breach of a condition in the contract of sale, stipulating for 
compensation in case the property should be misdescribed in the 
particulars of sale.—Awstralian Law Times. 
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THE YOUNG AMERICA, HER TACKLE, ETC. 


(District Court, District of New Jersey, July 2, 1884.) 


Salvage— 7owage—Vessel Threatened by 
Neighboring Conflagration—A vessel whose 
captain, fearing an impending peril, displays 
a signal for a tug is liable to the tug which 
removes her from the danger for salvage, not 
for towage services. 

Appraisement of Services—The value of a 
service should be estimated from facts sur- 


not in the light of subsequent events. 

Contracts—The Court will regard contracts 
entered into in the midst of excitement with 
suspicion, and in awarding the salvage may 
take into consideration the unworthy con- 
duct of the libellants in attempting to take 
advantage of the peril and fright of the crew 
of the other vessel. 


rounding it at the time of its occurrence and 


Libel for salvage. 

Messrs. Jas. K. Hill, Wing and Shoudy for libellants. 

Messrs. Bebee & Wilcox for claimants. 

Nixon, J.: This is a libel in rem by the owner, master, and 
crew of the steam tug Henry L. Waite to recover salvage for ser- 
vices rendered to the ship Young America under the following 
circumstances: At about a quarter before 2 o’clock on the after- 
noon of February 8, 1884, an oil tank exploded and a fire broke out 
in the yard of the Standard Oil Company, at Hunter’s Point, on 
the East river. The place of the explosion which caused the fire 
was upwards of 200 feet back from the river front, and about 50 
feet south of the canal or creek which is the northern boundary of 


the yard, and that separates it from the Daylight or Empire oil- 


yard. This canal is about 125 feet in width. The Daylight oil- 
yard borders upon it on the south, and upon the East river on the 
west. When the fire began, the claimants’ vessel, Young America, 
was lying on the river bulkhead of said yards, outside of the bark 
William K. Chapman, about 200 feet north of the creek, and fast- 
ened to the shore by lines. These lines were shortly afterwards 
cut, by whom it does not appear, and both vessels began to drift 
slowly towards the middle of the stream and down theriver. It 
was about low water, and there is proof that there was a slight 
eddy, which carried them towards the mouth of the creek, and an 
east wind that blew them a short distance from the shore. She 
had a signal displayed on the port side, in her rigging, asking for 
a tow. The libelants’ boat was docking a vessel at the foot of 
Fourteenth street, on the New York side of the river, when the 
explosion and the consequent smoke and fire in the Standard oil- 
yard attracted their attention. They hastened over to the other 
side in order to be in a position to render aid to vessels requiring 
help, and, being attracted by the signal on the Young America, 
they went along side, fastened to her, and towed her up the river 
opposite to Blackwell’s Island, and left her there at anchor. The 
spars of the William K. Chapman were so entangled in the rigging 
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of the Young America that she also was towed to about the middle 
of the river, when she became disengaged and was anchored. 
When the vessels were taken up by the Waite, they were adrift in 
the river near the eastern shore, and just above the mouth of the 
canal or creek which separates the Standard oil-yard from the 
Daylight or Empire yard, on the southern side of which the fire 
was raging in a threatening manner. Whether they were in imme- 
diate peril or not does not clearly appear, but the testimony shows 
that the crew of the Young America was badly scared, and that 
they availed themselves with great alacrity of the offer of the tug- 
boat to tow them to some place where their safety would be more 
apparent. 

Was the work performed by the Henry L. Waite and her crew, 
under such circumstances, a salvage or a towage service? It was 
«certainly something more than the latter, although, as affairs turned 
out, perhaps a low grade of the former. It is often difficult to get 
a fair estimate of the value of a service by viewing it in the light 
of subsequent events. It ought to be looked at in connection with 
the facts which seem to surround it at the time. We can look 
back now and easily come to the conclusion that the Young Amer- 
ica was, at no juncture of the affair, in any real danger. We can 
see that, after she got beyond the influence of the eddy, the young 
flood-tide and the easterly wind would co-operate, if she were left 
alone, to remove her from the impending peril. But then there 
was great excitement, the oil tanks were exploding, the oil taking 
fire and running into the creek ablaze, and the flames were extend- 
ing a hundred feet in the air. The surface of the creek was not 
covered, nor more than half covered, with the burning oil, and yet, 
to the excited imagination of a number of the witnesses, the 
flame extended from shore to shore, and threatened to creep over 
into the Daylight yard, and to come in contact with other inflam- 
able materials. They never went quite to the mouth of the creek ; 
certainly not beyond the mouth, and yet some spectators believed 
that the water was ablaze nearly a hundred feet into the river. 
Such was the condition of affairs when the Waite appeared upon 
the scene. She came, not merely as an angel of mercy, to relieve - 
distress and avert threatened disaster, but with an eye to business 
and profit as well. 

The captain of the steam-tug says that he saw the signal of dis- 
tress in the rigging of the Young America, that he drew along side 
and asked for the captain, and was told that he was forward. He 
then remarked to a man, whum he afterwards understood was the 
mate, ‘‘You tell the captain that I will take him out for $1,000 ;” 
and the reply came back, ‘“‘Give him aline.’’? The line was given 





308 THE NEW JERSEY LAW JOURNAL. 


and made fast, and the ship towed to the other side of the river. 

The master of the Waite claims that a contract was entered into: 
that he should receive $1,000 for the service of taking charge of 
the ship and removing her to a place of safety, and asks the court 
to so decree. The master of the Young America, on the other 
hand, denies that he made any agreement ; swears that he heard 
nothing about the charge of $1,000, and avers that he ordered the 
line to be given because he understood that the Waite had come 
with the offer of a yere towage service. He has an imperfect 
knowledge of the English language, and it is not clear from the 
proofs that he comprehended that $1,000 was to be demanded for 
the service to be performed. But even if he did, I am not sure 
that a contract made under such circumstances ought to be en- 
forced by the court. Contracts of this nature, entered into in the 
midst of excitement, are justly regarded by the courts with sus- 
picion, especially when they are of such an unconscionable char- 
acter. Neither the Waite nor the Young America was subjected 
to any peril which authorized the demand for, or the agreement to 
pay, any such sum for a service without risk and of so short 
duration. 

I have read all the testimony with care, and have come to the 
conclusion that $300 is a liberal allowance for the service rendered. 
A decree will therefore be entered for the libelants for that sum, 
with costs ; one-half to be awarded to the owner of the tug-boat, 
$25 to the master, and the remaining $125 to be divided among the 
crew, including the master, in proportion to the rate of the wages, 
respectively, paid to them. If such division cannot be made by 
the proctors, a reference will be ordered. I should have made a 
larger allowance to the master of the Waite if I was not strongly 
impressed with the thought that, in his demand of $1,000 for such 
a service, he was attempting to profit by the fright and necessities 
of the claimants. 





RYAN AND CROWLEY ». STATE. 
(N. J. Supreme Court, Bergen Circuit, Sept. Term, 1884.) 


On application for habeas corpus. Ryan and Crowley were 
charged with assault and battery before the Passaic Quarter Ses- 
sions, and were sent to jail to await the action of the grand jury. 

Mr. Cahill made application for a trial before the special sessions 
and waived an indictment. The application was granted. At the ~ 

_next session of the court Mr. Cahill asked permission to withdraw 
the application for trial before the special sessions, and to await 
the action of the grand jury. 

The court ordered all the costs in the two cases to be paid before 





309 


PAGES v. McLAREN, 


‘the prisoners should be discharged on bail. The costs were taxed, 
rand Mr. Cahill objected to the amount and declined to pay the 
whole sum. The court ordered the accused to be arraigned ; they 
both pleaded not guilty and their trial was set down for the 23d of 
September, the next day, on which the court was to meet. Mr. 
‘Cahill then raised the point that the court had no jurisdiction in 
the case, as both the accused demanded a trial by jury,.a right 
guaranteed to every person by the Constitution of this State. The 
court took no further notice of the case, and the accused were 
remanded to jail. Mr. Cahill thereupon applied for a writ of 
habeas corpus to Judge Dixon, and the writ was issued, but before 
the writ was returnable the discharge of the accused had been 
ordered by the Court of Special Sessions under the original recog- 
nizance entered under which they had previously been admitted to 
bail. 

Dixon, J. then dismissed the writ on the ground that the pris- 
oners were already out of jail. 





JEAN B. PAGES v. JOHN McLAREN, ET ALS. 
(In Chancery of New Jersey.) 


Light and Air—Jnjunction.—Where one 
-who is the owner of two adjoining lots of 


and for no other purpose. A strong light 
was required for the business. The factory 


land, on one of which is a house with an 
apparent and continuous right of light and 
air through windows therein, over the other 
lot, conveys away the former lot, retaining 
the latter, there is, in the absence of any 
express provision to the contrary, an implied 
grant by him of the right to the light and air 
which have been enjoyed through the win- 
dows, over the other property, and he cannot 
-derogate from his own grant by building on 
such property so as to obstruct or materially 
interfere with the enjoyment of light and air 
through those windows. 

The defendant leased a factory to the com- 
plainant to be used as a silk-skein dye house, 


received light, over a vacant lot of the de- 
fendants. The defendant afterwards built 
a wallclose to the complainant’s windows 
and an injunction was issued. He then 
built the wall about eleven feet from the 
factory and four stories high. On rule to 
show cause why he should not be attached 
for contempt, it was held that so much of the 
building should be removed as might be 
necessary to give the complainant such 
amount of light and air as is reasonably 
necessary for the prosecution of his business, 
and the court appointed a commission to ex- 
amine the facts and report. 


On bill for relief and injunction. 

The bill, answers, and affidavits present the following facts: Me 
Laren was the owner of lots of land fronting on Adam street, Ho- 
boken, one hundred feet deep, extending south from Third street 
two hundred feet. On this was built a one-story brick black- 
smith shop, 100 feet south of Third street, 37 feet wide by 100 feet 
deep. There were four windows on thesouth and north side of the 
blacksmith shop. In 1879, McLaren rented the shop to Pages & 
Villemagne as a silk-skein dye house. Four extra windows were 
put in, in the south and north sides, making eight windows on 
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each side, opening over the adjoining lands of McLaren and taking 
light over his lands. In 1882 a lease was made of the premises by 
McLaren to Pages for five years, containing a clause that the build- 
ing was to be used as a ‘‘dye house, and for no other purpose.’’ 
At that date the eight windows on the south and north side took 
light over the land owned by McLaren, and sky-lights were put in 
the roof. In 1883, McLaren sold the land to the south, and the 
purchaser erected buildings next to dye house, closing the windows 
on the south. In May, 1884, McLaren commenced the erection of 
buildings on the north, extending from dye house to Third street 
fifty feet deep, which would close the four windows on the side of 
dye house to thefront. A bill was filed and an injunction issued for- 
bidding McLaren from erecting any buildings on the lands to the 
north of dye house, or placing any obstruction thereon which 
would interfere with the free admission of light and air into dye 
house. McLaren after service of injunction, changed his plan, 
left a space of eleven feet wide, adjoining the dye house; then 
continued the erection of the house, four stories, seventy-five feet 
on Adam street, and one story of fourteen feet, and four stories. 
on Third street. A rule to show cause why defendants should not 
be attached for contempt was made, answers were filed by McLaren 
& Foley, anda motion made to dissolve the injunction. These several 
motions were heard September 8th and following days by Vice- 
Chancellor Van Fleet. 

Mr. James Fleming for complainant. 

Messrs. Cranstoun and A. T. Smith for defendants. 

The VicE-CHANCELLOR on Sept. 13th, stated his conclusions as 
follows : 

The rule by which the questions now before me must be decided 
is thus stated by the Chancellor in the recent case of Sutphen v. 
Therkelson, (N. J. Law Journat for July, 1884, 214): 

‘*There can be no question, that by the common lawas it stood at 
the time of the adoption of the first constitution of this state, 
where one, who is the owner of two adjoining lots of land, on one 
of which isa house with an apparent and continuous right of light 
and air through windows therein, over the other lot, conveys away 
the former lot, retaining the latter, there is, in the absence of any 
express provision to the contrary, an implied grant by him of the 
right to the light and air which have been enjoyed through the 
windows over the other property, and he cannot derogate from his 
owp grant by building on such other property, so as to obstruct, 
or materially interfere with the enjoyment of light and air through 
those windows.”’ 

This doctrine, in all its length and breadth, had previously 
received the approval of Chancellor Williamson in Brakely v. 
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Sharp, 2 Stock. 206, and of Chancellor Green in Seymour v. Lewis, 
2 Beas. 439. 

The grant of a thing, naturally and necessarily imports that the 
thing granted shall pass to the grantee just as it actually exists at 
the time the grant is made. This has, from the earliest days, been 
an established principle regulating the construction of grants. By 
force of it, the complainant is entitled to possess and enjoy the 
demised building, for the whole of his term, just as it was, with all 
its advantages and peculiar adaptability to his business, at the 
commencement of his term. The defendants can do nothing which 
renders the demised building less useful, or its occupation less 
profitable, or even convenient to the complainant, for the purposes 
for which it was demised, without derogating from his grant, and 
that the law says a grantor shall never be permitted todo. <A grant 
by implication, or by operation of law stands exactly, so far as it 
gives rights, upon the same footing that an express grant does, and 
if, at the time the lease under which the complainant holds was 
made, the demised building received its light and air mainly 
through the windows which the defendants’ building now obstructs 
or obscures, the complainant’s right to be protected against the 
acts of the defendant stands exactly in the same position that it 
would, if the defendant had made an express covenanting not to 
do anything which would have the effect to deprive the complain- 
ant of any part of the light and air, necessary in the proper and 
profitable conduct of his business, which were then admitted by 
the windows on the north side of his building. 

The complainant leased. the windows on the north side of his 
building. Considering the purpose for which he intended to use 
the building, ’tis clear beyond all doubt, that they constituted an 
essential and valuable part of the thing demised, and as such he 
has an unquestionable right to have them preserved to him. The 
only question the case presents is one of fact! Does the defend- 
ants’ building so far obstruct or obscure the complainant’s windows 
as to deprive him of the light and air necessary for the proper and 
advantageous prosecution of his business? That is the measure of 
his right. He has no right to deprive the defendant of the use of 
his land, or to have any part of the structure which has been 
erected on the open space taken down unless the structure deprives 
him of light and air reasonably necessary in the proper and advan- 
tageous conduct of his business. In my judgment this question is 
entirely free from difficulty. Expert testimony, or the opinions of 
architects or others, in view of the undisputed facts of the case, 
are absolutely valueless. It is undisputed that the complainant's 
business requires a strong, clear light. It cannot be carried on 
without it, At the time his term commenced, his building received 
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light and air over an open space containing nearly 15,000 square 
feet. This has now been contracted to less than 1,200 square feet. 
This diminution of light-giving surface has been effected by the 
erection of a building standing less than twenty-five feet distant 
from the complainant’s windows and extending above the top of his 
windows more than twenty-five feet. The mere change in the situa- 
tion, the simple presence of these buildings on the open space 
shows of itself to a demonstration that the light in the complain- 
ant’s building must have been not only perceptibly, but materially 
and seriously diminished. In the presence of such facts, opinions 
that there has been no material or injurious diminution of light 
amount to absolutely nothing at all as evidence. 

My opinion is clear and decided that the defendant’s building 
deprives the complainant of some part of the light and air which 
he enjoyed at the commencement of his term and which it is neces- 
sary for him to have in order to have the full beneficial use of the 
demised premises. The defendant intended, when he commenced 
the erection of his building, to deprive the complainant of all the 
light and air admitted through the windows on the north. His 
original purpose was to close them effectually. He abandoned this 
purpose, after the service of the injunction, but proceeded not- 
withstanding the injunction and in disobedience of its command, 
to make an erection which deprives the complainant of part of his 
rights. In this condition of affairs it is manifest that a part of the 
building must come down. How much, however, cannot be deter- 
mined on the facts now before the court. That question can be 
best determined by a commission. Only so much of the building 
will be ordered to be removed as may be necessary to give the com- 
plainant such amount of light and air as is reasonably necessary 
for the proper and advantageous prosecution of his business. 

The court then appointed a commission consisting of an occulist, 
an architect and a practical man in the silk manufacture to exam- 
ine into the facts and report whether any and how much of the 
defendant’s wall would have to be removed. 





A REVIEW OF THE LAST SESSION OF THE LEGISLATURE 
IN NEW JERSEY. 


We give the following extract from the address of Cortland 
Parker, President of the American Bar Association, delivered be- 
fore this Association at Saratoga Springs on August 19th, 1884, 
upon ‘‘The Noteworthy Legislation of the Year :’’ 

The New Jersey Legislature began its session January 8, and it 
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ended, to the gratification of all concerned, about April 15. It is 
hard to say whether any of its acts are ‘‘ noteworthy’’ beyond the 
limits of the state itself. I mention such as seem most so. 

An act was passed providing that the receipt in writing for 
money paid by any executor, oradministrator with the will annexed, 
or trustee in the exercise of a trust or power, shall be a full dis- 
charge, and that the receiver shall not need to see to the applica- 
tion of payments made. 

Another abolished and made penal the contracting for the labor 
of inmates of the state prison. 

The effect of this *‘change’’ will not soon be seen, as existing 
contracts have yet some time torun. But whether it be financially 
or otherwise expedient is a matter of some doubt. Prison disci- 
pline requires labor. Sentences impose hard labor, which is the 
legal synonym for incarceration in the state prison. How well the 
state itself can manage as a manufacturing and mercantile corpora- 
tion remains to be seen. 

A later act directs how the inmates of state prisons are to be em- 
ployed. They are to be employed, as far as practicable in the 
judgment of managers, at work upon goods used in such institu- 
tions as are under state control, and all prisoners or persons not 
employed for said purpose shall be employed on what is known as 
the ‘‘ piece-price plan,’’ as the managing authorities of such prison 
may be able to arrange for with parties desiring such labor; or 
they shall be employed under what is known as the ‘‘ public ac- 
count system.’’ How ‘‘arranging with parties desiring such la- 
bor”’ is to be distinguished from contracting for labor, will be for 
some learned judge some day to find out. 

Another act regulates lettings in cases where no definite term is 
fixed, and the rent is payable monthly. I hardly think it can be 
thought to have been skillfully drawn. It provides that ‘‘in any 
letting where no term is agreed upon, and the rent is payable 
monthly, so long as the tenant pays the rent as agreed, it shall be 
unlawful for the landlord to dispossess the tenant before the first 
day of April succeeding the commencement of such letting, with- 
out giving the tenant three months notice in writing to quit ; pro- 
vided, however, that in case such tenant shall be so disorderly as 
to destroy the peace and quiet of the other tenants living in said 
house, or the neighborhood, or shall willfully destroy, damage, or 
injure the premises, or shall constantly violate the landlord’s rules 
and regulations governing said premises, in any such case the said 
landlord may pursue any of the remedies now provided by law for 
the removal or punishment of said tenant, this law to the contrary 
notwithstanding.”’ 

This statute has not yet come before the courts. When it does, 











314 THE NEW JERSEY LAW JOURNAL. 


the meaning of the proviso may be a question. When is a tenant 
so disorderly as to destroy the peace and quiet of his co-tenants or 
the neighborhood? And what is the neighborhood? And when 
does a tenant constantly violate the landlord’s rules and regula- 
tions? But we suppose the answer to all that will be the same so 
delightfully frequent: ‘‘All that is for the jury.”’ 

The rights of woman were enlarged by another of New Jersey’s 
laws at the last session. She was made by it eligible to be a com- 
missioner of deeds for New Jersey resident in another state. And 
it has been stated that at least one woman has since been ap 
pointed. 

Perhaps a more praiseworthy effort to ameliorate the condition 
of the sex is another enactment to wit: That female employees in 
any manufacturing, mechanical or mercantile establishment in the 
state shall be provided with suitable seats and permitted to use 
them, when possible; this under a penalty of twenty-five dollars 
for any violation of the rule. There was rather a large proportion 
of unmarried gentlemen of the bar in New Jersey’s last legislature. 
But this is not a bad law. I wish, though, that somehow it might 
be unnecessary. It has always seemed to me deplorable that wo- 
men should be employed in factories. Yet it is perhaps among 
the necessities of advanced civilization. 

An act supplementary to that respecting idiots and lunatics 
seems to be taken from the Lunacy Regulation Act. 16 and 17 
Vict., ch. 70, § 123 (which itself, 1 suppose, was mainly declara- 
tory), making continuing lunacy a ground for a dissolution of 
partnership by decree in chancery. 

The chief achievement of the last legislature of New Jersey was 
the change of the law regulating the taxation of corporations, and 
especially of railroad corporations. It is not perhaps generally 
known, that among the earliest railroads in the country were some 
of those in New Jersey. The first of these corporations was the 
Camden and Amboy Railroad, and, for the reasons given, its char- 
ter contained a provision that it should pay to the state an annual 
tax equal to ten cents upon each passenger, and fifteen cents upon 
each ton of freight which it carried, and that no other tax or im- 
post should be levied upon the company. 

In 1869 these transit duties, as they were called, were abolished, 
and the companies thereafter paid one half of one per cent upon 
the cost of all their works and property not otherwise taxed. 
This provision netted to the state a very considerable income. But 
the municipalities through which the railroad passed complained 
bitterly, because nothing was paid to them, apparently forgetful or 
careless of the fact that the payment, by increasing the revenue of 
the state, diminished to them as wellas to all the state the gwota due 
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for state support; I stop here to say that the transit duties of ten 
cents a passenger, and twelve or fifteen cents a ton for freight, 
cover all that was levied. It was a simple income tax, the fairest 
sort of tax ever imposed. It has been popularly believed that the 
state derived one dollar from each passenger and, I believe, a pro- 
portional amount upon freight. But this is incorrect. No more 
was ever levied than is stated. Thisimmunity from other taxation 
was especially distasteful to the municipalities whose territory 
comprised the termini of theseroads. It was not confined to these 
corporations. Other great companies had their termini opposite 
New York. Some of them paid the same or a similar tax to the 
state, in lieu of all other taxation. Such corporations as had no 
such immunity soon complained that they suffered for the sin or 
the good fortune of their fellows, through unequal or undue taxa- 
tion. The subject took strong hold of the popular mind. And in 
1873 a law was passed which it was intended should be embraced 
by all railroad companies, by which it was provided generally that 
they should pay one half of one per cent or any other tax already 
imposed on them by law upon the cost of the roads, their equip- 
ments and appendages, as a state tax, and one per cent upon the 
value of all other property they owned, excluding their right of 
way and not to exceed ten acres for terminal facilities, for the ben- 
efit of the township; this value not to be found by township offi- 
cers, whose interest leaned to high valuations, and which were 
beyond that adopted for property generally, but by a commission- 
er to be appointed by and responsible to the state. ‘This act was 
changed three years afterward (in 1876) by laying the tax not upon 
the cost but upon the true value of the roads, their equipments 
and appendages, meaning by that word all real estate used in any- 
wise as part of the plant; this true value to be found by commis- 
sioners, subject to an appeal toa judge of the supreme court; other- 
wise the act of 1873 remained. 

Gradually the operation of this law renewed public excitement. 
The taxes upon property in these municipalities held by citizens 
and the rate of taxation increased. One party laid this to extrava- 
gance, waste, corruption, and to the accumulation of tax arrears. 
The other attributed it to the abstraction of so much valuable prop- 
erty from municipal valuation and taxation. The political parties 
both made the increase of taxation upon corporations a part of 
their platforms ; so when the Legislature met every member was 
more or less desirous to comply with this popular outcry. Differ- 
ent plans were suggested. One proposed that the property of the 
railroad company, plant and all, should be asssessed where it had 
its situs, by the municipal assessors, according: to the valuations 
they should make, and the rate the municipal legislatures should 
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establish. The companies and their advocates, on the other hand, 
dwelt upon the impossibility, the impolicy and the injustice of 
such a course. They urged that land taken fora railroad lost its 
value for agriculture or for building improvement, and that no 
township assessor could possibly make a proper valuation of the 
embankment of excavation as it might be, with its rails and ties, 
whose real worth consisted in its being part of a great whole adapt- 
ed to one only purpose. They urged the temptation to partiality 
held out to assessors, and the impossibility of appeal, or of getting 
justice if appeal were taken. The whole subject of railroad taxation 
as practiced throughout the country was carefully discussed before 
legislative committees and afterward debated upon the floor. . The 
result was an amendatory act, the language of which is scarcely 
clear enough to forbid doubt as to judicial construction, but which 
in principle adheres to the system of taxation heretofore followed. 
A board of state assessors values every railroad plant. A tax of 
half of one per cent is paid upon that to and for the state. Upon 
so much of the plant as lies within any municipality, exclusive of 
the railroad proper, one hundred feet wide, and of depot buildings 
used for passengers connected therewith, and upon any real estate 
not forming part of such plant, a tax is imposed according to the 
rate fixed by such municipality, but such tax shall not exceed one 
per cent. upon the valuation made of such property constituting 
the plant. Outside property is taxed according to local rates and 
valuation. 

The board of assessors consists of four members, not more than 
two to be members of the same political party (a description, by 
the way, which is hardly within the limit of what is legally deter- 
minable. For in what consists membership of a political party? 
And then suppose there are many political parties; a contingency 
not very impossible). The governor appoints with the consent of 
the Senate. None of them can be ‘‘interested in any railroad and 
canal company ;’’ we quote the rather loose words of the act, dur- 
ing his term of office. Three must unite in any valuation or other 
official action. How this scheme will work is a question for the 
future. I have thought it worth description because of the general 
interest in railroad taxation. It isof the last importance that there 
should be an identity in the mode of such taxation everywhere. 
For the plant of a railroad is a unit, and yet some if not most of 
our great railroads pass through several states. Valuation of the 
plant necessarily includes a valuation of the franchise, and how 
are these states to apportion their rights in that? Again the equip- 
ment of a railroad is always very costly and valuable. Shall all of 
it pay a tax in every state through which the road runs? And 
what valuation is to be put upon the right of way, the occupation 
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for which ruins every strip of land taken, for all ordinary pur- 
poses? Are the municipalities to assess, and worse, how are they 
to collect their taxes? Shall they break up a railroad line by sale 
of the iron, the ties, or the right of way in a particular taxing dis- 
trict? Again what of the bonds, mortgages, and income, due by 
almost every railway company? Shall the plant be taxed at its 
valuation, without regard to its incumbrances? And if not, or 
whether or not, how are municipalities to gauge their special rights 
in a gross sum realized by taxation ? 

The new board of assessors established by New Jersey are to 
apportion to each municipality through which its railroads run 
how much each is to receive. I do not think their task is an envia- 
bly easy one. 

I cannot help expressing my individual preference for the method 
of railroad taxation recommended by this Massachusetts commit- 
tee ; a percentage upon gross receipts ; the state to take to herself 
so much of the amount realized as is deemed right, and to divide 
the remainder among the municipalities upon the line according to 
the number of miles within their boundaries. Real estate, not 
part of the plant, to be assessed locally. Realestate, forming part 
of the plant not. 

A little act, apparently premonitory, perhaps experimental, pro- 
vides that ‘‘ whenever any wire or cable used for any telegraph, 
telephone, electric light, or other wire or cable for electric pur- 
poses, is or shall be attached to or does or shall extend upon or 
over any building or land, no lapse of time whatsoever shall raise 
a presumption or justify a prescription of any perpetual right to 
such attachment or extension.”’ 

New Jersey has passed another act, richly worth notice, but of 
no great length. Improvident or unpaid workmen have been 
tempted to sell their claims for wages, sometimes even ahead of 
their being earned, and sharpers have been greedy to buy them, 
almost always at oppressive discount. This practice has become 
very rife ; especially among employees of railroad)companies, who 
are sometimes unhappily quite irregular in their payments. To 
protect this highly deserving class, the act alluded to has become 
alaw. It declares that it shall not be lawful for any person to 
purchase or have assigned to him any wages due or to become due 
for any price less than their amount, except upon discount at legal 
interest. And it punishes the breach of the law, on conviction, 
with a severe fine. This act tends to save the workman from him- 
self. . 

An act authorizing one member of a dissolved firm to make a sep- 
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arate compromise with its creditors, without the release to him 
discharging his co-partner, seems to be a noteworthy change. 

After noting some other minor acts, Mr. Parker continued: The 
statute of the United States for the enforcement of the civil right 
of people of color, and which in certain respects was declared void 
by the Supreme Court, because beyond the provision of the Fed- 
eral Constitution, has been substantially reproduced in New Jersey, 
which has enacted that all persons within her jurisdiction shall be 
entitled to the full and equal enjoyment of the accommodations, 
advantages, facilities, and privileges of inns, public conveyances on 
land and water, theatres and other places of public amusement, 
subject only to the conditions and limitations established by law, 
and applicable alike to citizens of every race and color, regardless 
of any previous condition of servitude. The example thus set 
should be everywhere followed ; such civil rights depend not upon 
Federal but state authority. It may be that this law is simply 
declaratory. But the declaration is good policy. 

But is not the groan of Solomon, ‘‘ of the making of books there 
is no end,’’ a mistranslation? Did he notreally say, ‘‘ of the mak- 
ing of laws there is no end?’ There is one recommendation of the 
legislation of New Jersey ; it covers little printed space, at least 
compared with former experience. State of railroads and corpora- 
tions as it is, its session laws of 1873 made a book of 1,600 pages ; 
those of 1874, another of 1,300; of 1875, over 1,000. Then came 
into operation a constitutional amendment providing that ‘‘ the 
Legislature shall pass no special act conferring corporate powers, 
but shall pass general laws under which corporations may be or- 
ganized and corporate powers of every nature obtained;’’ since 
which their volumes rarely exceed 300 pages. But a more valu- 
able effect is that ‘‘ lobbyism”’ is greatly diminished, and so is cor- 
ruption ; diminished, I say, for unfortunately it is not dead. Nor 
as long as human nature remains what it is, can we, I suppose, 
look for its entire extirpation. 





VARIOUS TOPICS. 


U. S. CIRCUIT COURT. for a certain day, but required the cases to be 

All three judges occupied the bench at the tied as they were reached, and if any case 
opening of the September term. There WS put off by consent, it was subject to the 
were about forty cases on the list, and after ik of the jury being dismissed in the mean 


calling the list and hearing the motions, the time. 
judges separated and two of them took up In Coleman v. Williams, the plaintiff's 





the common law cases with separate juries, counsel asked for a few day’s delay on ac- 


and the third heard equity cases. 
They refused positively to set down cases 


count of the illness of the plaintiff, but he 
had no physician’s certificate, and the cour, 


orde: 
fend: 
final 
testir 
that | 
ing } 
been 
W 
havir 
the t 
In 
joine 
testir 
equit 
in th 
Judg 
in th 
had | 
A mc 
no te 
plain 
appo 
testin 
stay, 
long 
they 
want 
end | 
the t 
of J 
admi 
Ste 
insu: 
remo 
day ¢ 
notic 
subpt 
first 
Cour 
the c 
the r 
to re 
refus 
for f 
revie 
and t 
have 
days) 
the | 
pract 
first 
is file 
is rer 





VARIOUS TOPICS. 


ordered the case to proceed although the de. 
fendant’s counsel did not urge it. It was 
finally arranged however that the plaintiff's 
testimony should be taken de bene esse and 
that the case should be heard on the follow- 
ing Monday without a jury, if the jury had 
been discharged. 

We mention this to show the importance of 
having cases ready for trial on the first day of 
the term of the U. S. Circuit Court. 

In Chapman v. Allison, issue had been 
joined for more than three months, and no 
testimony had been taken. It was a bill in 
equity to set aside a judgment at law recovered 
in the U. S. Circuit Court for West Virginia. 
Judgment had been entered on this judgment 
in the District of New Jersey, and execution 
had been stayed pending the suit in equity. 
A motion was made to vacate the stay because 
no testimony had been taken, and the com- 
plainant applied at the same time for the 
appointment of a commissioner to take the 
testimony. The court refused to vacate the 


stay, saying that the stay should continue so 
long as the equity suit was pending, and that 
they were not willing to dismiss the bill for 


want of prosecution, since no motion to that 
end had been made, and the delay in taking 
the testimony had been during the months 
of July and August, which are generally 
admitted to be men sae non juridicae. 

Stegman v, Liverpool and London and Globe 
Insurance Co,, was a case which had been 
removed from the Essex Circuit on the first 
day of the September term after it had been 
noticed for trial, and the witnesses had been 
subpoenaed. A motion was made on the 
first day of the term of the U. S. Circuit 
Court, to put the case on the list for trial, but 
the court refused to hear the motion because 
the record had not yet been filed. A motion 
to remand was then made, but the court 
refused this because the whole day is allowed 
for filing the record. Leave was given to 
review the motion for trial on the next day, 
and then the court ordered that the plaintiff 
have leave to serve short notice of trial (five 
days), so that the removal might not cause 
the plaintiff to lose a term. The proper 
practice is to give the notice of trial for the 
first day of the term, even before the record 
is filed, provided the cause is at issue when it 
is removed. 
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DECISIONS were rendered in the following 
cases : Welling v. Crane, No. 8 and another 
case between the same parties ; bill sustained. 
Welling v. Crane, No. 3; bill dismissed, 
opinion filed. Taylor v. Ranney; bill dis- 
missed. Peoples’ Bank v. Frelinghuysen, 
Rec. Corn Exchange Bank v. same ; bills 
dismissed, 


CRIMINAL CASES. 


Howard Sullivan, the negro who is under 
arrest in Salem county, for the murder of 
Ella Watson, and who was reported to have 
confessed the crime to a detective who pre- 
tended to be a lawyer, has now it is said 
made a full and free confession to the Sheriff. 
The details as reported in the newspaper 
make a frightful tragedy. The prisoner pro- 
posed of his own accord to make the confes- 
sion. The sheriff warned him that it must 
be of his own free will, and then sent for a 
justice of the peace who took down the fear. 
ful story as it was told to the sheriff. 

The Wainwright homicide at Toms River, 
is surrounded with mystery. The body of 
Mr. Wainwright was found in the woods 
and is supposed to have been carried there 
after it was shot. Suspicion fell upon his 
own sons, and they and many other witnesses 
were examined at the coroner’s inquest. The 
ramrod of the gun of his son Charles was 
found near the body, but Charles said he 
had not used his gun since he had loaded it 
two weeks before, and he described the load 
he had put in it, and then drew out of the 
gun in the presence of the coroner, a load 
from each barrel just such as he had de- 
scribed, 

Judge Scudder, charging the Middlesex 
grand jury in regard to the New Brunswick 
bank case, said : In the particular case which 
is exciting so much public attention, we can, 
at present, do nothing. Those who are sup- 
posed to be the men guilty are beyond our 
reach, having been removed by death, and 
the whole subject of the control of the 
National Bank belongs primarily to another 
jurisdiction. In the present condition of 
affairs I shall not charge you specifically on 
this subject. Let us do what we can to pro 
tect the public from further wrong and losses. 
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NO JURY AT THE SEPTEMBER 
TERM IN WARREN COUNTY. 


At the September Term of Warrencounty, 
the Chief Justice, after the Grand Jury had 
been sworn, stated that the Petit Jury had 
been illegally drawn and he would not there- 
fore proceed with the list, which would go 
over to the next term, There was no legal 
way by which the defect could be remedied. 
The law provides that the Petit Jury shall be 
drawn by the Sheriff on the fourth Tuesday 
preceding the time of holding court at Io 
o'clock, A. M., in the presence of the County 
Clerk and the Court of Common Pleas. One 
or both of the Judges were not on hand in 
the forenoon at the time designated. One 
of the Judges was sent for and the other 
came into town at 4 0’clock P. M. instead of 
10 o'clock A. M. The court met and called 
the jury in the absence of the County Clerk, 
who had been called away in the afternoon. 
Thus the jury was illegally calied. 





OBITUARY. 





John Ackerman, a young member of the 
Passaic County Bar, died of meningitis on 
Friday, the fifth day of September, 1884, at 
his home in Allendale, Bergen county. He 
was born in Allendale, in the month of 
March, A. D. 1859. He entered the law 
office of Ackerson & Van Valen, in Hacken- 
sack, Bergen county, in the year 1876, and 
was admmitted at the November Term of 
the Supreme Court as an attorney-at-law. 
Immediately thereafter he opened an office 
in the city of Paterson and gained the con- 
fidence and respect of an increasing circle of 
clients. He was of fine physical develop- 
ment, vigorousand energetic ; of warm heart, 
generous impulses and of the most affable 
manner. To be stricken down so suddenly 
on the very threshold of useful life, was a 
shock to all who knew him. At a meeting 
of the Passaic County Barthe following reso- 
lutions were passed : 

Waenreas, The bar of the county of Passaic have 


learned with regret of the death of our late as- 

sociate and friend, John Ackerman ; and, 
WuHereas, We are desirous of expressing in a 

public manner our appreciation of his many ad- 
mirable qualities and our sense of the loss 
which we have thereby sustained ; therefore 
be it 

Resolved, 1, That in the death of John Acker- 
man the bar of this county have met with the loss 
of a useful and most respected member. 

2. That during the short time he had practiced 
his profession amony us he had gained many 
friends by the amiability of his manner and had 
shown a commendable appreciation of his re- 
sponsibilities as a lawyer. : 

8. That we offer our sincere sympathy to the 
family of our late associate in this the hour of 
their sorrow. 

4, That these resolutions be printed in the Pat- 
erson daily papers and a copy be presented to the 
family of the deceased and also be entered at the 
September term upon the minutes of the Circuit 
Court of this county. 





BOOK NOTICES. 





MEMoRIES OF RUFUS CHOATE with some 
consideration of his studies, methods and 
opinions, and of his style as a speaker and 
a writer, by /oseph Neilson. Boston: 
Houghton, Mufflin & Co., 1884. 

This is not a new Zife of Rufus Choate- 
The author calls it a series of articles in 
which with the aid of contributions from 
others he has sought to revive somewhat the 
love and reverence due to the memory of 
Rufus Choate. Some of the articles and 
some of the letters were published from time 
to time in the Albany Law Journai. The 
letters are from more than twenty men who 
knew Mr. Choate, and their reminiscences 
illustrate many sides of his character. Judge 
Neilson’s own articles bring before us very 
vividly the strong and peculiar personality of 
the great lawyer. It is done by incidents of 
his life, examples of his power of memory or 
his skill as an advocate, or by illustrating his 
character and examining his methods of work. 
They are written with enthusiasm and yet 
with care and discrimination. They are 
very entertaining, and the book cannot fail 
to do good in keeping before the minds of 
the young generation of lawyers the devotion, 
the dignity and simplicity, the services and the 
brilliant attainments of the great advocate. 





QO A rH D A Ae OK Hwa eA eee 


oro 


Ko} 


v 
h 





